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OVERVIEW 

[1] Around 9:00 a.m. on February 6, 2012, Korin Howes (“Ms. Howes”) left the Angry 

Beaver Bar & Grill (“Angry Beaver”) near Belleville, Ontario.  She drove her car about 4 kms to 

Hwy 401, entered the eastbound lane and drove westerly for about 5 kms when she collided with 

the eastbound car driven by Shaina Harrison.  Both women died instantly. 

[2] The Respondents are the directors, shareholders and operators of the company 

operating as the Angry Beaver.  On February 5, 2012, they hosted a Super Bowl Party at the 
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Angry Beaver.  That party continued after normal closing hours for certain patrons and 

employees, including Ms. Howes.   

[3] As a result of this tragic collision, the Respondents were charged with manslaughter 

contrary to s. 222(5)(a) of the Criminal Code of Canada (“Code”).  This charge is based on six 

alleged breaches of the Ontario Liquor Licence Act (“LLA”).  At the conclusion of the 

preliminary inquiry and based on the evidence, the Applicant/Crown sought the committal of 

each of the Respondents with respect to the deaths of the two women on the charge of 

manslaughter and the additional charge of criminal negligence causing death, contrary to s. 220 

of the Code.  On July 5, 2013, Justice Hunter, the learned preliminary inquiry judge, discharged 

the Respondents on both charges.  

[4] The Crown brings this application for an Order of certiorari with mandamus in aid 

quashing the Order of Justice Hunter discharging the Respondents on these charges and remitting 

the matter back to Justice Hunter to commit the Respondents to stand trial on both charges.  

[5] The Crown contends that Justice Hunter committed jurisdictional errors in failing to 

consider the evidence in its entirety.  It states that he did not assess inferences that a reasonable 

jury properly instructed could draw.  The Respondents challenge that position.   

[6] Both sides agree that this application raises novel legal issues. 

FACTS 

[7] The facts recited by Justice Hunter are detailed and not in issue.  Both sides agree 

that the summary of the facts provided by Justice Hunter in his Reasons is correct.  
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[8] A brief recitation of these facts now follows: 

a. The Angry Beaver is located in the municipality of Quinte West on Wallbridge-

Loyalist Road about 4 kms north of its intersection with Hwy 401.   

b. The Angry Beaver is licenced under the LLA.  Its legal operating hours are 11:00 

a.m. to 2:00 a.m. 

c. A number of patrons attended the Angry Beaver on Sunday, February 5th to eat, 

drink and watch the Super Bowl.  It was known to special patrons and to past and 

present employees that the bar would remain available after 2:00 a.m. for an 

unofficial “after hours” party.  That is what occurred with permission of the 

Respondents. 

d. Ms. Howes was a past employee and regular patron of the Angry Beaver.  She 

and some of her friends had made reservations for this party.  She drove her own 

vehicle to the Angry Beaver which is located in a rural part of Quinte West.  She 

anticipated on staying late and had indicated her intention to then take a cab 

home. 

e. At the peak of the evening, there were up to 50 people at the Angry Beaver.  Both 

Respondents were working either in the kitchen and/or the bar.  The football game 

ended at 10:00 p.m.  At half-time, at about 8:00 p.m., there was a minor drinking 

contest involving consuming alcohol through a straw.  The evidence does not 

show that this game alone encouraged immoderate consumption of alcohol.   

f. Ms. Howes paid her bill of $60.00 for food and drink at about midnight.  She was 

described then as appearing “fine” and to have indicated her intention to take a 

cab or to get a ride home with friends.  Several witnesses recalled that by then, 

she had consumed about 5 to 6 beers and 1 or 2 Caesars.   

g. The bar was locked at or before closing time of 2:00 a.m.  About 10 – 12 people 

remained, including Ms. Howes. 
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h. There is little evidence regarding Ms. Howes from the time between midnight and 

her departure on the morning of February 6th.  The evidence there is indicates that 

she drank alcohol and socialized.  During the “after hours” party, patrons could 

serve themselves or were served by a former employee.  There is no direct 

evidence that either of the Respondents served anyone.  The 

Respondent/Sztejnmiler took a cab home that morning before Ms. Howes left the 

bar.   

i. Ali Ramji (“Ali”) was there the entire time.  He was a frequent patron of the bar.  

He admitted to drinking a substantial amount of alcohol.  He estimated that Ms. 

Howes left the Angry Beaver between 8:30 a.m. and 9:00 a.m.  He and the 

Respondent/Stoll were near the front door playing a game.  The door was locked.  

Ali opened the door for Ms. Howes with a key he had obtained from Stoll.  On 

several prior occasions Ms. Howes had slept in her car and kept a blanket there 

for that purpose.  She told Ali that she was leaving the bar to sleep in her car and 

made reference to her blanket.  He did not believe her and told her she was “nuts.”  

It was a cold night.  Ali described Ms. Howes as then “totally functional.”  She 

did not appear to stagger or stumble.  Her speech was fine.  He could not recall if 

she spoke to the Respondent/Stoll.   

j. Mike Bancroft, a former employee, drank heavily that night.  Ms. Howes told him 

she was going to her car to sleep.  He knew about the blanket and her prior 

predisposition to have slept in her car.  He stated that no one formally was 

expected to pay for drinks, but that a bucket for contributions may have been 

available.   

k. Jason Coughlin, an employee, arrived for work at about 7:45 a.m.  About nine 

people were then still present, including Ms. Howes.  He saw her with a drink in 

hand and that she was loud.  He saw her have 2 or 3 more drinks.  He spoke to her 

for 30 minutes.  He described her as carrying on a normal conversation and noted 

no other signs of intoxication other than her loudness.  When she was going to 

leave, Mike Bancroft offered to call her a cab or arrange for “Big John” to drive 
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her home.  “Big John,” a non-drinking patron, was available as an unofficial 

designated driver.  Ms. Howes declined, stating that she was going to sleep in her 

car.   

l. Steve Pulver was a kitchen employee who worked that evening.  At 10:00 p.m., 

he joined the party.  Later he took a nap for 3 or 4 hours on one of the available 

couches.  Coughlin’s arrival awoke him.  He recalled Ms. Howes then at the bar 

drinking.  He said she appeared drunk and was talkative, but coherent.   

m. “Big John” was present at the party.  His availability as a designated driver was 

generally known to the regulars.  At least 3 to 4 others also used the available 

couches to sleep.  Cab service was available.  Ms. Howes mentioned to several 

witnesses her intent to take a cab home.  She was described as a cautious person 

and one who was concerned about drinking and driving and was not known to 

operate a motor vehicle after consuming alcohol.   

n. The record contains statements of about 40 people who saw Ms. Howes operating 

her car on Hwy 401.  She was seen, on one occasion, to be parked on the paved 

shoulder next to the median barrier.  Her car was then running and was facing 

west.  The collision occurred in the eastbound passing lane, some distance west of 

the Wallbridge-Loyalist interchange where she would have entered Hwy 401.  

She was driving westbound and struck the Harrison vehicle head on.  Both drivers 

died at the scene.   

o. Ms. Howes’ blood alcohol level at the time of driving was in excess of 200 

milligrams percent.  The toxicologist testified that at this level of alcohol and 

while still at the Angry Beaver, Ms. Howes would have shown signs of 

impairment, including imbalance, lack of coordination and decreased 

consciousness. 
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STANDARD OF REVIEW 

[9] The jurisdiction of a preliminary inquiry judge is statutory and based on s.548(1) of 

the Code.  It reads: 

Order to stand trial or discharge 

 

548. (1) When all the evidence has been taken by the justice, he shall 
(a) if in his opinion there is sufficient evidence to put the accused on trial for 

the offence charged or any other indictable offence in respect of the same 
transaction, order the accused to stand trial; or 
 

(b) discharge the accused, if in his opinion on the whole of the evidence no 
sufficient case is made out to put the accused on trial for the offence 

charged or any other indictable offence in respect of the same transaction. 
 

 

[10] The SCC in R. v. Russell, [2001] 2 S.C.R. 804 at para. 20 addressed the screening 

purpose of the preliminary inquiry: 

20     …While the preliminary inquiry also affords defence counsel the 

opportunity to assess the nature and strength of the case against his or her client, 
its primary purpose is to ascertain whether there is sufficient evidence to warrant 

committing the accused to trial: … Critically, the preliminary inquiry is not meant 
to determine the accused's guilt or innocence. That determination is made at trial. 
The preliminary inquiry serves a screening purpose, and it is not meant to provide 

a forum for litigating the merits of the case against the accused.  The limited 
scope of supervisory remedies reflects the limited purpose of the preliminary 

inquiry. 
 
 

[11] A decision by a preliminary inquiry judge to commit or to discharge is not subject to 

appeal.  It is, however, subject to review by certiorari. Yet, a reviewing court should only 

intervene on a certiorari application where the preliminary inquiry judge commits a 

jurisdictional error.  Errors of law are not reviewable nor can a reviewing court overturn a 

decision of a preliminary inquiry judge on the basis that it would have reached a different 
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decision:  R. v. Russell, [2001] 2 S.C.R. 804 at para. 19; R. v. DesChamplain, [2004] 3 S.C.R. 

601 at para. 17.  Helpful is this further summary in R. v. Raja, [2009] O.J. No. 3193 (S.C.J.): 

21     A preliminary inquiry judge exceeds his or her jurisdiction if he or she fails 
to consider "the whole of the evidence" as directed by section 548(1)(b): …  
 

22     It is not a jurisdictional error for the preliminary inquiry judge, after 
considering the whole of the evidence, where there is an abundance of direct 

evidence on each essential element of the offence to erroneously conclude that the 
totality of the evidence is insufficient to commit. A preliminary inquiry judge is 
entitled to err in his or her determination of the sufficiency of the evidence. … 

 
23     … where the Crown's case consists of or includes circumstantial evidence, 

the preliminary inquiry judge is entitled to engage in a "limited weighing" of the 
evidence as a whole to determine whether a reasonable jury, properly instructed, 
could return a verdict of guilty. In discussing this function, McLachlin C.J. stated 

as follows at para. 30 of R. v. Arcuri, [2001] 2 S.C.R. 828: 
 

30. In performing the task of limited weighing, the preliminary 
inquiry judge does not draw inferences from facts. Nor does she 
assess credibility. Rather, the judge's task is to determine whether, 

if the Crown's evidence is believed, it would be reasonable for a 
properly instructed jury to infer guilt. Thus, this task of “limited 

weighing” never requires consideration of inherent reliability of 
the evidence itself. It should be regarded, instead, as an assessment 
of the reasonableness of the inferences to be drawn from the 

circumstantial evidence. 
 

 
[12] The test, as contemplated by s. 548(1) of the Code, remains the same whether it 

consists of direct evidence or the limited weighing of that part of the circumstantial evidence that 

favours the Crown.  That test is whether a reasonable jury properly instructed could return a 

verdict of guilt:  United States v. Shephard, [1977] 2 S.C.R. 1067 at paras. 37-40. 

[13] The jurisdiction of the preliminary inquiry judge is not inherent, but statutory.  In R. 

v. Forsythe, [1980] 2 S.C.R. 268, Laskin C.J. acknowledged at pp.271-272 that jurisdiction 

would be lost by a [preliminary inquiry judge] who fails to observe a mandatory provision of the 
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Criminal Code and that the preliminary inquiry judge has the obligation to obey the jurisdictional 

prescriptions of [now s.548] of the Code. 

[14] In R. v. Deschamplain, supra, at para. 18, the SCC stated: 

18     … Parliament never intended to allow decisions on the discharge of an 

accused to be made without full regard to all of the evidence. … it is a 
jurisdictional error for a preliminary inquiry judge to fail to consider the "whole 

of the evidence" as required under s. 548(1)(b)… . 
 
 

ANALYSIS 

[15] On this application for certiorari, the Crown submits that Justice Hunter: 

a. committed jurisdictional errors as he: 

i. failed to look at the whole of the evidence; and 

ii. failed to assess inferences that a reasonable jury properly instructed could 

draw; 

b. erred in law in his interpretation of an “objectively dangerous act”; and 

c. failed to consider committal on the charges of criminal negligence causing death. 

Alleged Failure to Consider the Whole of the Evidence 

[16] The Crown refers to several examples that it states would support breaches by the 

Respondents of the LLA and which Justice Hunter failed to consider.  The Crown also points to 

inferences based on the evidence, it states, Justice Hunter could have considered, but did not.  

These examples include: 
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a. the Respondents: 

i. failed to ensure that the patrons did not become intoxicated and/or if so, 

that they were not further served; and 

ii. served alcohol after prescribed hours and served free of charge; 

b. the Respondents knew or ought to have known that Ms. Howes was intoxicated, 

based in part on her blood alcohol reading in excess of 200 mgs percent at the 

time of driving and the fact that she drove the wrong way on Hwy 401; 

c. the Respondents themselves were under the influence of alcohol and thus, could 

not properly judge the sobriety of others; and 

d. Justice Hunter found that although cabs were available, as was a designated 

driver, the Crown states he did not consider inferences that Ms. Howes could have 

driven away in her car. 

[17] The review by Justice Hunter of the evidence was extensive and detailed.  It included 

the testimony of 16 witnesses.  In fact, the Crown concedes that “in large part … the facts … in 

the Reasons for Decision … are not contested.”  The reference in those Reasons to breaches of 

the LLA is nothing more than that.  They do not specifically refer to Ms. Howes or the manner in 

which these alleged breaches contributed to the collision.  The inferences which the Crown states 

Justice Hunter should have but failed to consider, in my view, are but speculation.  As noted in 

R. v. Sheardown, [2010] O.J. 3283 at para. 19. 
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19     … Any inferences relied upon by the judge to commit the accused must be 
both: (1) reasonably based on the evidence heard at the preliminary inquiry; and 

(2) reasonable. Such inferences cannot be based on speculation, no matter how 
seemingly reasonable. … 

 
 

[18] Referring to the sufficiency of Reasons of the preliminary inquiry judge, the SCC in 

R. v. Deschamplain, supra, stated: 

24  Silence in the reasons alone may not necessarily be sufficient to justify the 
intervention of a reviewing court. …  

 
… 

 
34  … a preliminary inquiry judge is not required to render extensive reasons 
but must demonstrate that he or she met the statutory and mandatory duty to 

consider the whole of the evidence. … 
 

 
[19] A preliminary inquiry judge’s view of the sufficiency of the evidence is entitled to 

deference:  R. v. Russell, supra, at para. 48.  I do not accede to the Crown’s position that Justice 

Hunter failed to consider the whole of the evidence or that he failed to draw available inferences.   

Were the Predicate Offences “Objectively Dangerous”? 

[20] The Respondents were charged with unlawful act manslaughter for the deaths of the 

two motorists, contrary to s. 222(5) of the Code.  The Crown was required at the preliminary 

inquiry to lead evidence regarding each of the elements of the offences charged, namely that: 

a. the Respondents committed an unlawful act; 

b. the unlawful act was objectively dangerous, in the sense that a reasonable person 

would realize that it would give rise to a risk of harm; 
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c. the unlawful act was the sole or, at least, a significant contributing cause of death; 

and 

d. the fault requirement of the predicate or underlying unlawful offence which 

cannot extend to absolute liability offences was in existence.   

 See R. v. Creighton, [1993] 3 S.C.R. 346 at para.34 and R. v. DeSousa, [1992] 2 S.C.R. 944 

at para. 27. 

[21] Here, the predicate unlawful act for the offence of manslaughter is based on a 

provincial statute, the LLA.  The Crown alleges that the Respondents breached the LLA, as they: 

a. Encouraged immoderate consumption; 

b. Permitted drunkenness on a licensed premise; 

c. Sold and served liquor outside of prescribed hours; 

d. Served liquor to an apparently intoxicated person; and 

e. Permitted the supply of alcohol free of charge. 

[22] Justice Hunter held that a breach of a provincial statute, such as the LLA, could be 

the necessary predicate offence to support the charge of unlawful act manslaughter, provided the 

unlawful act was objectively dangerous and was not an absolute liability offence. 

[23] In support of that finding, he relied on R v. DeSousa, ibid. at paras 19-27 and R v. 

Creighton, ibid. at paras 73, 77 & 78. 
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[24] I should add that although the SCC in Creighton cited its earlier decision of DeSousa 

with approval, it did not specifically state that a breach of a provincial statute could be the 

necessary predicate offence.  In fact, the only reference in either of these decisions on that point 

is the statement in para 19 of DeSousa: 

 …The requirement of an underlying “unlawful” offence includes at its most general, 

and subject to the restrictions discussed below, only offences prohibited by federal or provincial 
legislation… 

 

[25] This finding remains the matter of some debate.  That is so, in part, as it may lead to 

the result that a breach of a provincial statute in one province may qualify as an underlying 

unlawful offence while the same facts in another province with different provincial legislation 

may not.  However, as my finding in this application would not require a ruling on this issue, I 

decline to do so. 

[26] Referring to the breaches of the LLA, Justice Hunter held that a trier of fact could 

conclude that: 

a. Ms. Howes became intoxicated at the Angry Beaver and the Respondents, as 

licencees, supplied the alcohol; 

b. There was evidence that an immoderate consumption was encouraged and that 

Ms. Howes participated; and 

c. The Respondents permitted drunkenness. 
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[27] Justice Hunter then concluded that these breaches of the LLA singularly or 

collectively were not “objectively dangerous.”  This conclusion, if incorrect, would be an error in 

law and as such, not subject to review on this application for an Order for certiorari. 

[28] Justice Hunter then stated that based on his conclusion on that issue, namely that 

these breaches of the LLA were not “objectively dangerous,” he need not and he did not 

consider, under unlawful act manslaughter, the issues of mens rea and causation.   

[29] Based on my above rulings, the application for certiorari against the order of Justice 

Hunter discharging the Respondents on the charges of unlawful act manslaughter is dismissed. 

Criminal Negligence Causing Death 

[30] At the end of the Crown’s case at the preliminary inquiry, the Crown also sought a 

committal for both Respondents, each on two counts of criminal negligence causing death, 

contrary to s. 220 of the Code. 

[31] Section 219(1) of the Code provides: 

219. (1) Every one is criminally negligent who 
 

(a) in doing anything, or 
(b) in omitting to do anything that it is his duty to do, shows wanton or reckless 

disregard for the lives or safety of other persons. 
 

(2) For the purposes of this section, “duty” means a duty imposed by law. 

 
 

[32] Justice Hunter found that there was no evidence: 

a. of any contact between either Respondent and Ms. Howes; and 

b. that either Respondent 
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(i) observed Ms. Howes leave the establishment; 

(ii) was made aware of concerns regarding Ms. Howes’ intoxication; 

(iii) knew Ms. Howes was intoxicated; and 

(iv) knew that she had a vehicle at the bar. 

[33] The Crown’s theory with respect to these charges depended on holding the 

Respondents responsible for actions and knowledge of other employees of the bar.  Essentially, 

the Crown urges that these Respondents are vicariously liable for the acts or omissions of others. 

[34] Vicarious liability in tort law addresses the issue of compensation.  However, it has 

no application in the field of criminal law which is governed by moral blame and legal causation 

and is enforced through punishment and not compensation:  T. (G.) v. Griffiths, [1999] 2 S.C.R. 

570 at para. 70.  Criminal law does not recognize the liability of a principal for the criminal acts 

of his agent:  see Canadian Dredge v. R., [1985] 1 S.C.R. 662 at para. 49.  

[35] I accept and uphold the conclusion reached by Justice Hunter at p.61 of his Reasons 

with respect to the charge of criminal negligence causing death:  

In my view, it would simply not be open to a ‘reasonable jury properly instructed’ 

to conclude that either accused was guilty of a ‘marked departure’ from the norm 
let alone the higher standard of ‘wanton and reckless disregard for the safety of 
others’ required for criminal negligence. 

 
Given this conclusion, it is unnecessary to consider the issue of causation or 

intervening act relating to the offence of criminal negligence causing death. 
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[36] As I noted above, Justice Hunter reviewed and considered the evidence extensively.  

The findings I made with respect to Justice Hunter’s consideration of the evidence relating to the 

charges of unlawful act manslaughter apply to his consideration of the charges of criminal 

negligence causing death.  The application with respect to these two counts will also be 

dismissed. 

 

 
Honourable Mr. Justice Wolf Tausendfreund 

 

Released:   October 17, 2014 
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