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Introduction 
 

[1] The Defendants Blake Larson and Mission Western Developments Ltd. are each 

charged with two offences under the Fisheries Act (Canada). Each count alleges that 

between January 23 and February 18 of 2008 they carried on a work or undertaking that 

resulted in the harmful alteration, disruption or destruction of fish habitat at a site known 

as Windebank Creek in Mission, BC, contrary to section 35(1) of the Fisheries Act (and 

in doing so, they committed an offence under section 40(1) of the Act.) The unlawful 

work or undertakings alleged are land clearing and grubbing of the site. 

[2] The Defendants deny commission of the offences. While it is admitted that they 

did some work on the site, they argue that the Crown has not proven beyond a 

reasonable doubt that the work performed has interfered with the fish habitat. They 

argue that any harm alleged is purely theoretical, but no actual harm has been proven. 

In the alternative, the Defendants raise the defence of due diligence in answer to these 

charges. 

[3] In an earlier trial, held in 2010, the Defendants were acquitted of these charges 

in reasons for judgement reported at 2010 BCPC 274. On October 14, 2011, the British 

Columbia Supreme Court, in a decision reported at 2011 BCSC 1378 allowed an appeal 

of that decision by the Crown and remitted the matter back to this court for retrial. Leave 

to appeal the Supreme Court decision was refused with reasons by the British Columbia 

Court of Appeal at 2012 BCCA 167. 

[4] At the second trial of this matter seven witnesses were called on behalf of the 

Crown and three witnesses were called on behalf of the Defendants. Following is a 
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summary of the evidence, the applicable law, and the application of the law to the 

evidence which comprise the reasons for judgement in this matter. 

Summary of Evidence 

[5] The Defendant Mission Western Developments Ltd. (who I will refer to as the 

Corporate Defendant) is a British Columbia corporation that is in the business of real 

estate development. According to an agreed statement of facts, it was incorporated on 

November 29, 2006. Its principal officer and shareholder is Harvey Weiss. The 

Defendant Blake Larson is also an officer and shareholder of the Corporate Defendant. 

Sometime in 2006, the Corporate Defendant considered the purchase of a 5.153 acre 

piece of property located at the intersection of the Lougheed Highway and the Cedar 

Valley Connector in Mission, BC. The property was vacant and was zoned for 

commercial development. Prior to the purchase of this property by the Corporate 

Defendant, it was owned by Prospera Credit Union. Initially the Corporate Defendant 

was not interested in the property because the price was too high, but through further 

negotiation it was able to bundle the property in with a second piece of land in 

Vancouver, which in turn lowered the net cost of this property. The Corporate Defendant 

became the registered owner of this property on September 12, 2007. 

[6] The property had considerable commercial value, given its location in a high 

traffic area. Mr. Weiss testified that there would be “no problem with attracting good 

quality AAA tenants” for the property. Part of the property is located atop an elevated 

portion, secured by a type of retaining wall known as a Sierra Wall. The eastern part of 

the property contains an area in which Windebank Creek runs through it. This portion of 
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the creek had been diverted in an earlier alteration sanctioned by the appropriate 

government authorities. By the time the Corporate Defendant bought the property, this 

area had become overgrown with wild blackberry bushes and other vegetation. It had 

also become a squatting area for many of the local homeless people. Mr. Weiss testified 

to seeing mattresses, makeshift tents and garbage on the property. He said that he had 

been approached by representatives of the City of Mission to do something about the 

problem. Mr. Weiss also testified that in his discussions with the City he was told to 

make sure that Windebank Creek was maintained and that the requirements of the 

Federal Department of Fisheries and Oceans (DFO) were satisfied.  

[7] The Corporate Defendant hired Scott Resources Services Ltd. as an 

environmental consultant to develop a work plan for cleaning up the area around 

Windebank Creek that would meet with DFO approval. Windebank Creek was a 

watercourse for spawning Coho Salmon and various species of Cutthroat Trout. The 

Corporate Defendant was aware that it had responsibilities under environmental 

legislation. Scott Resources developed a work plan and cost estimates in order that 

garbage and invasive plant species could be removed in such a manner that DFO’s pre-

development requirements could be satisfied. On May 3, 2007, Jennifer Johnson of 

Scott Resources (then named Jennifer Unrau) wrote to DFO submitting details of the 

plan and cost estimate.  

[8] On May 31, 2007, Lisa McDonald, a Habitat Biologist for DFO sent an email to 

Jennifer Unrau in which she said: 

“Accordingly, DFO does not object to the proceeding of riparian restoration 
works as described under the conditions: 
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a) All work associated with the restoration project complies with the 
requirements of the Fisheries Act and all other applicable legislation, 

guidelines and best management practices. Works should be 
conducted in accordance with the BC Ministry of Environment’s 

Standards for Best Practices for Instream Works (2004). 

b) All works and mitigation strategies associated with the subject project 
will remain consistent with those described in the May 3, 2007 report 

submitted to DFO.” 

 

[9] On November 26, 2007, Scott Resources wrote to DFO and on behalf of the 

Corporate Defendant it submitted an Approval Application for Changes in and About a 

Stream. Also submitted was a Project Review Information Requirements form 

completed by Jennifer Unrau, now known as Jennifer Johnson. A letter dated November 

26, 2007 containing the details of the Project Review Information Requirements was 

attached.  

[10] Ms. Johnson testified that as project supervisor for this project, she dealt with Mr. 

Larsen on behalf of the Corporate Defendant. On January 16, 2008 she met with Mr. 

Larson and Mr. Weiss at the property to discuss the necessary work to be done on the 

property. Mr. Weiss testified that he couldn’t recall the specifics of that meeting. Ms. 

Johnson testified that at that meeting she gave Mr. Larsen copies of the work plans and 

they discussed the removal of trees on the property. She testified that three trees were 

identified as being “hazard trees”. She told Mr. Larsen that these trees could be 

“topped”, meaning that they could remove whatever portion of the tree was required to 

remove the hazard, but that the tree was to be left alive. She testified that she did not 

say to remove any trees, and she said not to remove any roots or the bottom of any 

trees. She suggested the use of hand tools to remove any blackberry bushes and a 

chainsaw to top any trees. She testified that she asked Mr. Larsen to let her know when 
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they were going to begin construction, so that they could have a pre-construction 

meeting. She also told him that a full-time on-site monitor would be required when the 

work was being performed.  

[11] Harvey Weiss testified that in February of 2008 he instructed Mr. Larsen to 

complete the work at Windebank Creek as set out by Scott Resources Services Ltd. He 

testified that he never saw the email to Scott Resources from DFO, but he said that he 

believed he could perform the work on the property provided that he followed the work 

plan devised by Scott Resources. He said that he told Mr. Larsen to follow that plan. 

[12] Ms. Johnson testified that she was not contacted by Mr. Larsen or anyone on 

behalf of the Defendants regarding commencement of the work. She happened to be 

driving by the property on February 15, 2008 and noticed that work was taking place on 

the property so she called Mr. Larsen. He did not call her back until February 18, by 

which time a large portion of the site had been cleared. An excavator had been brought 

on site. Chris Gledhill of CFG Excavation Co. testified that he had been hired by Mr. 

Larsen and on January 23, 2008 he went to look at the site with Mr. Larsen. He testified 

that Mr. Larsen told him to “clean it up”, adding that “it was kind of loosey goosey.” He 

was not provided with any work plan and there was no environmental monitor on the 

site.  

[13] Brian Kingma was a friend of Mr. Larsen and he testified that he attended to the 

site to cut some trees down. His instructions were to clean up the trees and shrubs. He 

worked with Russell Preckel, an excavator operator. Mr. Kingma would make a cut into 

some of the trees and Mr. Preckel would push them over with his excavator. Mr. Kingma 
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said that Mr. Larson was there two or three times, but he never gave any specific 

instructions as to how to do the work. Mr. Kingma testified that he was simply told to 

take out any trees that he thought to be hazardous. Mr. Kingma was never provided 

with any work plan and he never saw an environmental monitor on the site.  

[14] Russell Preckel testified that he was told by Mr. Larsen to clean up all of the 

brush. Mr. Larsen also told him to stay ten feet away from the creek. He said “I didn’t 

really know what was to be done.” He used his excavator to pull out the brush and some 

saplings, and to help Mr. Kingma by knocking over trees with his excavator. He also did 

not see any work plan or any environmental monitor on the site. He estimated that he 

removed between 60 and 70 trees from the site. He continued working until ordered to 

stop by Fisheries Officer Beverly McGuire-Funk. 

[15] Blake Larsen testified that he instructed Mr. Gledhill, Mr. Kingma and Mr. Preckel 

to clean up the garbage and be careful for hypodermic needles on the site. He gave Mr. 

Kingma responsibility for removal of any dangerous trees. Temporary labourers were 

hired to remove the bushes by hand, and he testified that he told them to stay away 

from the creek, except to remove blackberry bushes. He said that he was on the site for 

two or three days, and that after that he would stop at the site for an hour at a time. He 

said that the labourers weren’t getting much work done because of the site conditions. 

[16] When asked in cross-examination about the disruption of native vegetation, Mr. 

Larsen replied “it’s pretty hard to do that and use an excavator.” He conceded that he 

did not have a full-time environmental monitor on site while the work was being done, to 

which he stated “I didn’t realize it was a requirement to have her standing on the site 
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when the guys were working.” He also testified that he didn’t recall any discussion with 

Ms. Johnson about cutting the tops off of dangerous trees and simply left this detail to 

Mr. Kingma. He testified that he believed that he followed the work plan. 

[17] When Mr. Larsen spoke with Ms. Johnson on February 18th, she recalls him 

telling her that work had been done, but that the project had been shut down by DFO. 

Ms. Johnson went to see the site for herself. She observed that a lot of trees had been 

removed contrary to her instructions, and that in some spots clearing had taken place 

right up to the creek. Whereas her plan had called for a “mini-excavator”, she noticed 

that a mid-sized excavator had been used. Existing native vegetation had been 

removed, contrary to what her plan had called for.  

[18] On February 18, 2008, Fisheries Officer Beverly McGuire-Funk attended to this 

property along with DFO Habitat Biologist Lisa McDonald. Officer McGuire-Funk 

instructed Mr. Preckel, the excavator operator, to cease work and he complied with that 

direction. He loaded his excavator onto a flatbed trailer and left the site. A number of 

photographs were taken showing that the work performed on the site was markedly 

different from what was proposed in the work plan prepared by Ms. Johnson. Officer 

McGuire-Funk attempted to interview Mr. Larsen, but he would only agree to answer 

questions from her in writing. In a written response to questions prepared by Officer 

McGuire-Funk, Mr. Larsen admitted that he instructed Mr. Gledhill to “clean up the area” 

and that he instructed Mr. Kingma to “remove all dead, diseased, damaged and 

dangerous trees.” He also admitted that there was no environmental consultant on site 

while the work was being conducted. When asked if the work was performed in 

accordance with Ms. Johnson’s report, Mr. Larsen responded “Yes.” 
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[19] In an effort to establish that the work authorized by Mr. Larsen on behalf of the 

Corporate Defendant had resulted in the harmful alteration or disruption or destruction 

of fish habitat, the Crown called two witnesses to give expert evidence on this question. 

The first was Lisa McDonald, who was qualified to give opinion evidence in the field of 

fish biology and fish habitat, including riparian habitation requirements and the life 

cycles and feeding habits of fish. Ms. McDonald testified how Windebank Creek begins 

in the elevated portion of Mission, BC, near 14th Avenue, and flows south into Mandell 

Slough and into the Fraser River. It is an urban creek and is an endangered waterway 

because of the effects of urbanization. She testified that she has personally observed 

Coho Salmon and Cutthroat Trout in Windebank Creek and has also received reports of 

Rainbow Trout being in the stream as well.  

[20] Ms. McDonald testified that the fish that swim in these streams are sensitive to 

temperature changes and therefore the removal of shade from the creek can have an 

adverse effect on water temperatures. She testified that water temperatures above 18 

degrees Celsius can be harmful to these fish and temperatures above 24 degrees can 

be lethal.  

[21] Ms. McDonald also testified that vegetation adjacent to the creek such as low 

growing shrubs and trees provide shade and food for the fish. Leaf droppings from 

deciduous trees contain insects which the fish use for food. The leaves also provide 

protection from predatory birds or mammals and shade that helps regulate the 

temperature of the water. Removal of trees will lead to soil erosion. Sediment in the 

stream can clog the gills of the fish and cause other adverse effects.  
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[22] Ms. McDonald expressed the opinion that the work authorized by the Defendants 

at Windebank Creek was harmful to the fish habitat for a number of reasons. Firstly, the 

destruction of vegetation reduced the sources of food for the fish in the stream, 

including the reduced presence of large woody debris (another food source.) Secondly, 

the removal of trees and other vegetation reduced the amount of shade for the stream, 

making it more susceptible to temperature increases and making the fish more 

susceptible to predatory attack. Thirdly, the removal of vegetation destabilized the soil, 

permitting increased harmful sediment into the stream, to the detriment of the fish. She 

added that she was confident in her opinion that these works have resulted in harm to 

this fish habitat. 

[23] In cross-examination, Ms. McDonald conceded that she was not able to furnish 

any empirical evidence showing that since these works had taken place there has been 

any reduction in the fish population or in the species of fish. She was firm in her belief 

that the fish habitat had been harmed and she equated harm to the habitat with harm to 

the fish. 

[24] Alan Jonsson was also called as an expert witness for the Crown. He was 

qualified to give opinion evidence in the area of fish habitat. He concurred with the 

opinion expressed by Lisa McDonald that the work conducted by the Defendants at 

Windebank Creek was harmful to the fish habitat. He noted that the removal of trees 

had resulted in a reduction in leaf litter, which is a source of nitrogen which provides 

nutrition for the fish. He also testified that lessened tree cover reduced the presence of 

woody debris and insects which the fish require for food. He said that there was “no 
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question” that the removal of shade trees would increase the water temperature, which 

would also have a harmful effect on the fish in Windebank Creek.  

[25] In cross-examination, Mr. Jonsson conceded that he had no empirical evidence 

of any increase in the water temperature in Windebank Creek, but said that the 

exposure of the stream to increased solar radiation will increase the water temperature, 

adding “that is a given” and it was the extent of the temperature increase that is the 

unknown. He testified that he believed that there has been damage done to the fish 

habitat because of the removal of the shade, but admitted that he has no evidence that 

there are fewer fish in the stream or that the quality of the fish has been adversely 

affected as the result of the work authorized by the Defendants.  

[26] Ian Whyte is the senior project manager with Envirowest Consultants. He was 

qualified at trial to give opinion evidence in the field of harmful alteration, disruption or 

destruction of fish habitat and he wrote a report concerning Windebank Creek based on 

two site visits and a consideration of a number of articles from journals on the subject. 

Based on his review of the literature, he concluded that in each of those cases, tree 

removal had actually improved fish habitat. None of the articles concluded that clear-

cutting of trees improved fish habitat, so he tried to look at comparable amounts of tree 

removal.  

[27] In cross-examination he stated that in the hundreds of projects that he has 

managed, he has never recommended clearing the riparian canopy. In his opinion, the 

area around Windebank Creek that this case is concerned with is clearly a fish habitat. 

He testified that a 30 meter setback around a creek like this one is generally 
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recommended and said that removal of food sources impairs fish habitat, but not 

significantly. He testified that it makes no difference, so long as there are abundant 

resources in the stream. The significance of the impairment depends on the amount of 

food sources and woody debris removed. He testified that in general, he agreed with 

Lisa McDonald’s evidence concerning the food chain for the fish in this habitat. 

[28] Mr. Whyte was cross-examined on each of the journal articles used to support 

his opinions. In each case, the articles contained studies of habitat unlike Windebank 

Creek. Many were not urban streams, many were studies conducted in Alaska, and 

none of them suggested that removal of vegetation to the degree of what was occurred 

at Windebank Creek was beneficial. He conceded that a common theme in many of the 

studies was that the removal of the riparian canopy in fish habitats can negate any 

increase in the fish population. One article advocated “selective trimming”, which was 

not what took place at Windebank Creek. 

Position of the Parties 

[29] Counsel for the Defendants argues that the Crown has failed to prove any 

impairment of the fish habitat at Windebank Creek. He argues that a conviction under 

this section can not be sustained by reliance on theoretical damage to fish habitat. He 

maintains that actual impairment must be proven. He notes that the work done at 

Windebank Creek was necessary to prevent a greater harm, that caused by the 

squatters and their pollution of the site. He notes the absence of any empirical evidence 

of harm to the fish habitat at Windebank Creek. He argues that the opinions that the 

Defendants have harmed this fish habitat are based on theoretical constructs, not 
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measurable evidence. He is also critical of the expert witnesses, alleging that they have 

acted as advocates for the Crown rather than providers of objective opinions to assist 

the court.  

[30] In the alternative, Counsel for the Defendants argues that his clients have acted 

with reasonable due diligence in the face of an untenable position.  

[31] Counsel for the Crown takes the position that all of the elements of the offences 

charged have been proven beyond a reasonable doubt. Specifically it has been proven 

that (a) Windebank Creek is a fish habitat, within the meaning of the Fisheries Act, (b) 

the Defendants conducted a work or undertaking at Windebank Creek, and (c) that work 

resulted in the harmful alteration of fish habitat. Crown Counsel points out that the law 

does not require proof of actual harm to fish. Harm to fish habitat must be something 

more than trivial or minimal, but it need not be permanent in nature. The Crown argues 

that, in this case, harm to the fish habitat has been established in four ways: 

1. Removal of native vegetation from the area around the creek has reduced the 

food supply for the fish. 

2. Removal of trees around the creek has reduced the food source for the fish by 

reducing the input of woody debris into the creek. 

3. Removal of trees around the creek has reduced the shade and cover for the fish, 

adversely affecting the temperature of the water and protection of the fish from 

predators. 
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4. Removal of the trees from around the creek has destabilized the soil, creating 

harmful conditions for the fish. 

[32] It deserves mentioning that the quality of advocacy in this case both for the 

Crown and for the Defence was outstanding. Both sides in this matter have been very 

ably represented. Counsel were of tremendous assistance in providing clear 

explanations of complicated factual and legal issues, in setting out the elements of the 

offence, in framing relevant defences and in presenting compelling and persuasive legal 

arguments. 

Applicable Law 

[33] The Fisheries Act once had a section 2.1 which set out the purposes of the Act, 

but this section was repealed in 1985. Sections 34 to 42.1 of the Act address the 

subject of fish habitat protection and prevention of pollution. Section 34(1) provides a 

definition of fish habitat as meaning “spawning grounds and nursery, rearing, food 

supply and migration areas on which fish depend directly or indirectly in order to carry 

out their life processes.” It is conceded by everyone that Windebank Creek meets the 

definition of fish habitat under the Fisheries Act and the evidence before me is that it is 

a waterway in which Coho Salmon and Cutthroat Trout use for migration to and from 

their spawning grounds.  

[34] It is not only the waterway that is included in the definition of fish habitat, but also 

the adjacent land and vegetation. In R. v. High 2003 BCSC 1723, Mr. Justice Rogers of 

the BC Supreme Court wrote: 
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[9]         The evidence was also crystal clear that fish habitat comprises not 
just the envelope of water occupied by a particular fish from time to time, 

but also the geography, hydrography, flora, and fauna that provides the 
fish with a place to live, and facilitates its ability to hatch, eat, grow, 

migrate, and ultimately reproduce. 

 

[35] The Defendants have been charged with contravening section 35(1) of the Act, 

which reads as follows: 

35. (1) No person shall carry on any work, undertaking or activity that 

results in the harmful alteration or disruption, or the destruction, of fish 

habitat. 

 

[36] In interpreting this section, it has been held that proof of actual harm to fish is not 

an element of this offence. In British Columbia v. Posselt [1999] BCJ 1141, Mr. Justice 

K. J. Smith (now a member of the BC Court of Appeal) summarized the law as follows: 

23     I do not think that harm to fish is an element of the offence. What is 

prohibited by s. 35(1) is the harmful alteration, disruption or destruction of 

fish habitat, not the alteration, disruption or destruction of fish habitat that 
results in harm to fish. In my view, the actus reus of the offence is 

established if the Crown proves beyond a reasonable doubt that the 
accused interfered with the fish habitat in a way that has impaired the 
value or the usefulness of the habitat for one or more of the purposes 

described in the definition of "fish habitat" in s. 34(1). Thus, neither proof 
of actual harm to fish nor the assumption of such harm is necessary, as 

that fact is not material. 

24     That is not to say, however, that evidence of harm to fish is not 

relevant, for evidence of fewer fish or of less-healthy fish after the logging 

would be cogent circumstantial evidence of damage to the habitat.  

 

[37] After considering this summary, Mr. Justice Rogers said, in R. v. High, supra, at 

paragraphs [13] to [15]: 

[13]... In order, therefore, for a person to be guilty of an offence under s. 

35(1) he must be shown to have effected a negative impact on the fish 
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habitat.  He may effect that negative impact by harmfully altering it, by 
disrupting it, or by destroying it. 

[14]   The learned trial judge in her reasons for judgment concluded that in 
the context of s. 35(1) the word “disrupt” meant “any unnatural activity that 

interrupts the flow or continuity of; or brings disorder to, or disrupts a fish 
habitat”.  She went on to conclude that “I find that the Crown does not 
need to prove that the disruption caused actual harm to the fish habitat.” 

[15]   In my view, and with the greatest of respect to the learned trial judge, 
she erred when she reached the latter conclusion.  Smith J. correctly 

described the actus reus of the offence when he observed that the Crown 
needs to prove impairment of the value or usefulness of the fish habitat.  
That impairment may be caused by the accused’s harmful alteration, 

disruption, or destruction of the habitat.  Absent impairment, there can be 
no conviction.  To the extent, therefore, that impairment is synonymous 

with harm the learned trial judge was in error when she concluded that 
one can be guilty of disrupting fish habitat absent proof that the disruption 
harmed or impaired that habitat.  (Emphasis added). 

 

[38] The degree of harmful impairment must be something more than trivial or 

minimal. In R. v. Leveque [2001] O.J. 4437 (Ont. S.C.J.), Justice O’Neill of the Ontario 

Superior Court of Justice said, at paragraph [44] of that judgement, that: 

“[T]rivial, non-permanent, passing or minimal alterations or disruptions of 
fish habitat do not bring with them penal consequences. I am reinforced in 
this view because s. 35(1) carries consequences for harmful alteration or 

destruction of fish habitat. While the word "disruption" in s. 35 does not 
appear to be modified by the adjective harmful, the absurdity, and de 

minimis principle, coupled with harmful alteration or a destruction of fish 
habitat, restrict a disruption of fish habitat to something that is more than a 
minimal, or trivial disruption.” 

 

[39] A similar conclusion was reached by the Ontario Superior Court of Justice in R. 

v. Zuber [2004] O.J. 2989, and by the British Columbia Supreme Court in R. v. Bowcott 

[1998] BCJ 2342. 

[40] A consideration of these authorities leads me to conclude as follows: 
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1. For the purposes of section 35(1) of the Fisheries Act, “fish habitat” includes not 

only the waterway in which fish travel, but also the adjacent land and vegetation 

that contributes to the ability of the fish to hatch, eat, grow, migrate, and 

ultimately reproduce. 

2. In order to prove the offence, the Crown is not required to prove that any fish 

have been harmed by the work, undertaking or activity. The offending behaviour 

is in the creation of a dangerous environment for the fish. 

3. For a conviction under section 35(1), the Crown must prove, beyond a 

reasonable doubt, that the accused interfered with the fish habitat in a way that 

has impaired the value or the usefulness of the habitat for one or more of the 

purposes described in the definition of "fish habitat" in s. 34(1).  

4. For a conviction under section 35(1) the Crown must prove impairment of the 

value or usefulness of the fish habitat.  That impairment may be caused by the 

accused’s harmful alteration, disruption, or destruction of the habitat.  Absent 

impairment, there can be no conviction.  

5. The degree of harmful impairment must be something more than trivial or 

minimal. 

Defence of Due Diligence 

[41] The Defendants allege in the alternative that they have exercised due diligence 

in conducting the work at Windebank Creek and are therefore entitled to a defence as 

codified in section 78.6 of the Fisheries Act. That section reads as follows: 
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78.6 No person shall be convicted of an offence under this Act if the 

person establishes that the person 

(a) exercised all due diligence to prevent the commission of the offence;  

 

[42] The defence of due diligence requires an accused to prove that reasonable care 

was taken to prevent the commission of the offence, In the leading case on the subject, 

R. v. City of Sault Ste. Marie (1978) 40 C.C.C. (2d) 353, the Supreme Court of Canada 

held that: 

“[I]t is open to the defendant to prove that all due care has been taken. 
This burden falls upon the defendant as he is the only one who will 

generally have the means of proof. This would not seem unfair as the 
alternative is absolute liability which denies an accused any defence 
whatsoever. While the prosecution must prove beyond a reasonable doubt 

that the defendant committed the prohibited act, the defendant must only 
establish on the balance of probabilities that he has a defence of 

reasonable care.” 

 

[43] In the words of Professor Kent Roach in his text Criminal Law, 4th edition at page 

205, “Due diligence requires an active and reasonable attempt to prevent the 

commission of the prohibited act.”  

[44] I am of the view that this is clearly not a case where it can be said that the 

Defendants acted with due diligence to prevent the offence for a number of reasons. 

The Defendants had retained an environmental consultant in order to get advice about 

how to comply with environmental laws. An opinion was provided and confirmation was 

obtained that the DFO would not object if that plan was followed. The Defendants 

elected not to proceed with that plan. The environmental consultant told the Defendants 

not to cut down trees and only to remove those limbs that presented a hazard. The 

Defendants did not follow this advice, electing instead to remove a considerable number 
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of trees, in some cases uprooting them. The environmental consultant told the 

Defendants to have an environmental monitor present when work was being performed. 

The Defendants chose not to do so. The environmental consultant asked to be notified 

when work was being performed. The Defendants chose to go ahead with the work 

without notifying the environmental consultant.  

[45] This is clearly not a case where the Defendants can be said to have acted with 

due diligence. The evidence establishes that they chose to reject a plan which, if 

followed, would not have met with any complaint from DFO. Under these circumstances 

the Defendants are clearly not entitled to a defence of due diligence. 

Have the Offences Been Proven? 

[46] The two counts charged against the Defendants contain a number of elements, 

some of which are not in dispute. It is clear that if offences occurred, they occurred 

under the direction and with the knowledge of Blake Larsen, on behalf of the Corporate 

Defendant Mission Western Development Ltd. It is also clear that the acts alleged 

occurred between January 23 and February 18 of 2008 and that they occurred on 

property municipally known as 32471 Lougheed Highway located in the District of 

Mission, in the Province of British Columbia. It is also clear that the alleged offending 

acts consisted of clearing and grubbing of that property. It is clear that Windebank 

Creek runs through that property and that Windebank Creek is a fish habitat within the 

meaning of section 34 of the Fisheries Act. At issue is whether or not the Crown has 

proven, beyond a reasonable doubt, that such work resulted in the harmful alteration, 
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disruption or destruction of fish habitat at Windebank Creek, both to the creek itself and 

to the riparian vegetation located along its banks. 

[47] As previously stated, for the purposes of section 35(1) of the Fisheries Act, “fish 

habitat” includes not only the waterway in which fish travel, but also the adjacent land 

and vegetation that contributes to the ability of the fish to hatch, eat, grow, migrate, and 

ultimately reproduce. I am satisfied beyond a reasonable doubt that in this case, the 

riparian vegetation which existed along the bank of Windebank Creek prior to the work 

conducted contributed to the ability of the fish swimming in the creek to eat, grow and 

migrate. I base this on the evidence of Lisa McDonald that the presence of this 

vegetation contributed as a food source for the fish and that it protected the stream 

bank from erosion. A similar conclusion is reached in the evidence of Alan Jonsson. Mr. 

Whyte also states in the opinion section of his report that “Windebank Creek and its 

immediately adjacent upland areas should be considered to be fish habitat.” 

[48] In his report, Mr. Whyte concludes that “based on the limited data, one can not 

conclude that any level of impairment to fish productivity has occurred.” This is not 

determinative of the issue before the court however. In order to prove the offence, the 

Crown is not required to prove that any fish have been harmed by the work, undertaking 

or activity. Rather, the Crown must prove, beyond a reasonable doubt, that the 

Defendants have interfered with the fish habitat in a way that has impaired the value or 

the usefulness of the habitat for one or more of the purposes described in the definition 

of "fish habitat" in s. 34(1). That impairment may be caused by the accused’s harmful 

alteration, disruption, or destruction of the habitat.  Absent impairment, there can be no 

conviction.  
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[49] There can be no doubt that the extent of the work performed on this site has 

constituted an alteration of the habit. The cutting down of a great number of trees, the 

removal of the shade from the creek, and the clearing of adjacent vegetation amount to 

an alteration of the fish habitat to a degree that is more than trivial or minimal. If nothing 

else, a comparison of the before and after pictures of the site show that this habitat has 

been significantly altered. The central issue in this case is whether or not the Crown has 

proven, beyond a reasonable doubt, that this alteration has been harmful and that it has 

impaired the value or the usefulness of the fish habitat to a degree that is more than 

trivial. 

[50] The expert witnesses who have testified have given differing opinions about 

whether or not an impairment of the habitat has been harmful. Ms. McDonald states in 

her written report: 

“[T]he unauthorized works have resulted in negative impacts to 
Windebank Creek. Potential and likely results of the unauthorized works 
include alterations in the natural stream temperature regime, reduced 

large woody debris and food and nutrient contributions and decreased soil 
and bank stability, all of which have a negative impact on fish and fish 

habitat.” 

 

[51] She goes on to elaborate on each of these areas, which I summarize as follows: 

(a) Alteration of stream temperature: Increased water temperatures which result 

from loss of shade can adversely affect fish by decreasing disease resistance, 

lowering growth rates and the ability to avoid predators, and decreasing the rates 

of survivorship during times of migration. 
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(b) Reduced large woody debris (LWD) output:  LWD provides secure cover for fish 

and provides food and nutrients for algae, insects and ultimately for fish. The 

work in question has reduced these benefits and the vegetation which remains is 

likely too small for adequate bank stabilization and insufficient to maintain 

adequate spawning areas. 

(c) Decreased food and nutrient sources: Organic material from riparian areas 

provides the dominant food source for the invertebrates which in turn become the 

primary food source for the fish. These are an important factor in fish growth and 

survival. The work in question has decreased the organic input rate and has 

reduced food availability for the fish. 

(d) Decreased soil and bank stability: Riparian vegetation is important to prevent 

stream banks and soil from erosion, which in turn causes the deposit of sediment 

into the stream which can smother incubating eggs, clog fish gills, and alter 

feeding behaviour. 

[52] Mr. Jonsson has also concluded that the work in question has had a harmful 

effect not only on the portion of the creek on the lot in question, but also on that part of 

the watercourse downstream. It is his opinion that the loss of riparian vegetation has 

had a detrimental effect on this habitat. He views the presence of riparian vegetation as 

“critically important” to “channel stability, fish cover, shade, and food sources.” Mr. 

Jonsson concurs with the opinion of Ms. McDonald. He also states: 

“[T]he complete removal of the tree stumps from the ground has precluded 
re-sprouting of the Black Cottonwood trees, removed valuable biomass 

from the soil and caused a loss of soil structure in the area.” 
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[53] In his report, Mr. Jonsson notes that increases in water temperature can 

adversely affect Coho Salmon. He states that water temperatures above the 12-14 

degree Celsius range can adversely affect mortality rates for the salmon. 

[54] Mr. Whyte begins his report by conceding that the Defendants “had removed 

vegetation to a greater extent than was described in the [Scott Resource Services Inc.] 

Plan. In particular, trees that were to have been preserved under the Plan were cut.” By 

his count between 40 and 50 deciduous trees were cut. He also notes that “in terms of 

increased solar irradiation of the creek-bed, this figure is the (approximate) equivalent of 

a reduction in shade from 100% to nil (i.e. total removal of shade producing vegetation 

from north-south oriented stream sections and/or from the south side of east-west 

oriented stream sections) over a total length of about 100 metres (2 percent of the entire 

stream length.)” 

[55] Mr. Whyte is critical of Ms. McDonald’s conclusions because he states that “no 

direct evidence in support of this assertion appears to have been collected.” He states: 

“Based on the limited data, one can not conclude that any level of 
impairment to fish productivity has occurred.” 

 

[56] He is also critical of the conclusion that the removal of trees from this site has 

compromised the complexity of the habitat. He notes that the stream was previously 

diverted in the mid 1990s with DFO approval. It is his opinion that because of the 

manner in which the stream was reconstructed, the presence or absence of trees does 

not have any measurable effect on channel stability. He relies on a number of scientific 

articles to support the proposition that removal of riparian vegetation has little effect on 
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water temperature or on fish population. Both Ms. McDonald and Mr. Jonsson were 

critical of this conclusion, noting that many of the articles relied on by Mr. Whyte to 

support this conclusion dealt with significantly different conditions from those at 

Windebank Creek. Most were not urban streams, many were in more northern climates 

such as Alaska, and none of the reports suggested that the type of vegetation removal 

conducted at Windebank Creek would be beneficial to fish habitat. 

[57] The main difficulty with Mr. Whyte’s report is that his conclusion does not match 

the substance of his report. He concludes as follows: 

“It is my opinion that the works conducted by the Defendants (or any 

contractors working on their behalf) adjacent to Windebank Creek in 
January and February of 2008 at the subject site did not result in a harmful 

alteration, disruption or destruction of fish habitat.” 

 

[58] But the substance of his report is not this definite. Rather, it concludes that the 

lack of measurable data precludes any sort of conclusion. He sites examples from 

journal articles where, under different conditions and for various reasons, removal of 

trees from fish habitat did not cause any adverse affect on fish habitat. But he also 

conceded in cross-examination that he was not saying that this method of removal of 

vegetation was beneficial. 

[59] A review of these opinions raises the question of whether or not the Crown is 

required to provide measurable, quantifiable data to prove that fish habitat has been 

harmful and that it has impaired the value or the usefulness of the fish habitat to a 

degree that is more than trivial, or if such a conclusion can be proven to the requisite 

degree solely on a foundation of reputable opinion. This is what this case comes down 
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to. If the former is correct, then the Crown has failed to prove its case beyond a 

reasonable doubt and the Defendants are entitled to an acquittal. If the latter is correct, 

then on the facts before me, the evidence is sufficient to support a conviction.  

[60] For an answer to this question, this court must be follow precedent as set by the 

Superior Courts of this province. In considering this question, I am omitting reference to 

the decisions of this court because the principles of stare decisis make decisions of the 

Superior Courts of this province binding on this court. This question of whether or not 

quantifiable data is required to sustain a conviction under section 35(1) has been 

addressed by the Superior Courts of this province in the following ways: 

(a) In R. v. Bowcott, supra, Mr. Justice Curtis of the BC Supreme Court upheld the 

acquittal of Defendants on the basis that the Crown had failed to prove one of the 

elements of the definition of fish habitat. In particular, the finding of the trial judge 

was that this element of the offence was not supported by objective data. In that 

case the trial judge stated “this has noting to do with veracity and everything to 

do with the need for solid, objective observations on which an expert is able to 

base his opinions.” Mr. Justice Curtis limited the effect of his ruling by stating that 

he was not finding that the area in question was not a fish habitat. He stated that 

his decision stood only for the proposition that the Crown had not proven this 

particular case beyond a reasonable doubt, rather than standing for any general 

rule. 

(b) In R. v. Posselt, supra, the trial judge acquitted the Defendant on a charge under 

section 35(1) of the Fisheries Act, citing the lack of empirical data as one of the 
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factors in rejecting the suggestion that harmful alteration, disruption or 

destruction of fish habitat had been proven. The appellate court upheld the 

acquittal, but did not comment specifically on the absence of empirical data. Mr. 

Justice Smith held that the trial judge was entitled to found an acquittal on the 

opinion of the defence expert. 

(c) In R. v. High, supra, Mr. Justice Rogers directly addressed the question of 

whether or not a conviction can be sustained on the strength of the opinion of an 

expert, holding that, in spite of the fact that the expert delivered his opinion in a 

cautious manner, based on theoretical considerations, such opinion was capable 

of supporting a finding of guilt. 

(d) In R. v. Procter 2008 BCSC 19, Justice Cole upheld an acquittal of a defendant 

on a charge under section 35(1) of the Fisheries Act, notwithstanding that the 

trial judge had confused the issues of harm to habitat and harm to fish. 

Notwithstanding this error, the trial judge’s comments about the lack of objectivity 

of the expert witnesses formed the basis of a reasonable doubt. 

[61] A consideration of these cases leads me to conclude that a court may conclude 

that proof of the harmful alteration, disruption or destruction of habitat may be founded, 

as it was in R. v. High, on the opinion of expert witnesses if the court is satisfied that 

such evidence is reliable. There may be cases where empirical data is required to 

support an opinion, and there may be other cases where the principles on which a 

conclusion is based will not require supporting empirical data. 

20
13

 B
C

P
C

 9
2 

(C
an

LI
I)



R. v. Larsen and Mission Western Developments Ltd. Page 26 

 

[62] In the present case I do not have the same concerns as were expressed by the 

trial judge in R. v. Proctor about the objectivity of the expert witnesses. Although each 

took issue with the premise of certain questions, nothing in the giving of their evidence 

suggested to me that they were biased or were contorting the facts or the science to 

support an opinion favourable to the side that called them to testify. My only concern 

was that the conclusion reached by Mr. Whyte lacked sufficient foundation in the 

substance of his report. I do not mean this to reflect unfavourably on his integrity, but 

only to suggest that he was less persuasive than the other experts in supporting his 

conclusion. 

[63] The Crown seeks to sustain a conviction that the Defendants have conducted 

work which has resulted in the harmful alteration, disruption or destruction of fish 

habitat, based on scientific conclusions provided in evidence by expert witnesses. The 

opinions given by these witnesses provide a sound scientific basis for the conclusion 

that the removal of native vegetation from a fish habitat like Windebank Creek to the 

extent that took place in this case will lead to a reduction in the food supply for the fish. I 

accept their testimony that this is accepted science even in the absence of site-specific 

empirical data. Even Mr. Whyte states that offsetting such an effect would require 

strategic placement of the remaining woody debris and planting of coniferous trees, 

neither of which was done by the Defendants. I also accept the evidence from the 

experts that the removal of trees around the creek reduced the food source for the fish 

by reducing the input of woody debris into the creek. 

[64] I also accept the evidence of the experts called by the Crown that the removal of 

trees around the creek reduced the shade and cover for the fish, adversely affecting the 
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temperature of the water and protection of the fish from predators. Mr. Whyte also 

concluded that there had been a significant reduction in shade. The studies he relied on 

suggested only that this would not be a factor during cloudy conditions and that the 

increased water temperatures could be tolerable for salmon. I find that the conclusions 

of the expert witnesses called by the Crown are more persuasive on this point. 

[65] Finally, I also accept the evidence of the experts called by the Crown that the 

removal of trees around the creek has harmfully altered this fish habitat by destabilizing 

the soil on the creek bed, bringing with it the attendant risks to fish that come from the 

presence of eroded soil in the stream. 

[66] I find that the evidence of the expert witnesses called by the Crown can not be 

disregarded, ignored or minimized. This evidence establishes the offending behaviour of 

creating a dangerous environment and proves, beyond reasonable doubt, that the 

drastic alterations to the Windebank Creek site, conducted in a manner which ignored 

the recommendations of the environmental consultant, have resulted in the harmful 

alteration and disruption of the fish habitat located at Windebank Creek.  The Crown 

has proven all of the elements of these offences beyond a reasonable doubt and 

accordingly I find each of the Defendants guilty of the offences as charged. 

Dated at the City of Abbotsford, in the Province of British Columbia this 25 th day of April, 

2013. 

____________________________________ 

(The Honourable Judge K. D. Skilnick) 
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