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On March 31, 2004, Bill C-45 was proclaimed into force amending the Criminal
Code.
The centerpiece of Bill C-45 is the creation of a new legal duty operating in the
Canadian workplace:
Every one who undertakes, or has the authority, to direct how
another person does work or performs a task is under a legal duty
to take reasonable steps to prevent bodily harm to that person or
any other person, arising from that work or task.

MOE Orders

The new legislation redefines the word "everyone" to include not only individual
and corporate entities, but also unincorporated associations, such as,
partnerships.
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The amendment relies on the existing definition of "bodily harm" within the
Criminal Code; namely, any hurt or injury to a person that interferes with the health
or comfort of the person and that is more than merely transient or trifling in nature.
A breach of the workplace duty constitutes criminal negligence which, in the event
it causes death or bodily harm, can be prosecuted as breaches of sections 220
and 221 of the Criminal Code.
There is nothing in the new legislation to suggest that the new duty applies to only
"conventional" workplace accidents. Employers who expose their employees to
health risks arising from, for example, pollution could find themselves being
prosecuted where there is a direct link between the polluted work environment and
bodily harm suffered by one or more employees.
Nor is the duty limited to preventing bodily harm to employees. The duty speaks to
bodily harm to any person, which would appear to include non-employees who
have suffered bodily harm, a result of, for example, pollution caused by the
employer.
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The new duty requires the employer to take reasonable steps to prevent bodily harm. At a minimum,
this reinforces the existing law that employers should take all reasonable care to ensure that their
workplaces comply with provincial and/or federal environmental legislation governing the employer's
operations.
The responsibility for ensuring compliance falls squarely on the shoulders of the one or more senior
officers who are responsible for that aspect of the employer's activities in which a risk of noncompliance leading to bodily harm may exist. If the senior officers depart markedly from the standard of
care that, in the circumstances, could reasonably be expected of them, then the senior officers and the
employer can be liable if shoddy environmental practices cause bodily harm or, worse, death to an
employee or any other person.
The offences of criminal negligence causing bodily harm and criminal negligence causing death are
"indictable" according to the Criminal Code. In the case of a corporation, this means that if it is
successfully prosecuted for either of these offences, there is a potential for unlimited fines. The Criminal
Code also makes provision for corporate offenders being placed on probation and being subject to
restitution orders.
Individual offenders face the possibility of not only fines and probation, but also very lengthy prison
sentences: in the case of criminal negligence causing bodily harm, ten years; and, in the case of
criminal negligence causing death, life.
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